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OGC 60-0512 


MEMORANDUM FOR: Director ef Central Intelligence 


SUBJECT: 


Protection ef Classified Intelligence 
Information 


1. Tikis memorandum is for inf ormatio k only. 


2. On 11 Maxell 19*0 yea spoke te me al 
ef the Official Secrets Acts ia regard te prated 
infer mati cm. Accordingly, ! will review what i 
ia this field and proposals we have for fetare a< 
beea stedyiag the preblom ef proteetioa of clas 
particularly relating to intelligence sources am 
many years with a view te developing statutory 
weald provide a real tool for enforcement aad j 
tien of the constitution. We have made several 
British Official Secrets Acts, aad ia the fall ef 
the practical applications ef the Attest some te 

| I m 

Justice or aay ether U. S. Government agency 
English system ia aay detail aad 1 do act const* 
aay means exhaustive but certain point s besom 

2. it is net commonly understood that 1 
based on a different theory from that ef ear ea 
our system the information involved a»d he d 
te the national defease aad security either by e 
tioa or ae coming within the definitions of a eta 
of the COMINT aad Atomic Energy previsions, 
are based or the theory of privilege, i.e. » that 
mation is the property of the crown. It ia, the 
as to those who received it officially so that tb 
it without the cream' e authority. Place this pr 
ly unlimited ia scope, action ia the event ef nn 


md consideration 
ion ef classified 
re have beea deiag 
dim. We have 
lified information, 

1 methods, for 
previsions which 
>et net be in viola - 
studies of the 
1951 1 discussed 
sgth with 
laaet find that 
has studied the 
ter our work by 
» dear. 

he British acts ars 
dosage acts. Under 
town to he related 
pacific demeastra- 
tute as ia the mss 
T he British acts 
i all official infer, 
ref ore, privileged 
ly may not divulge 
.vilege is theoretical- 
unauthorised 
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4IhI«iv« lavolvf* two problems for the Attorney General. The 
Urol la saasidored * political «m »• to whether the a«t«rt of the 
4 m1mw« lo oock that prosecotiea shooid ko sought; tko imm 4 
U a legal one ao to whether prosecution io feasible. H pt osecotleo 
is decided tfot, several cooso^aeaces flow freon tko basic theory 
of privilege. Portions of the trial eaa be held la camera if Ike 
eeort agrees. This would aot be possible «»4er oor constitution. 
Certain preeweiptieos asay apply. As for las tames, if tko 4ofea4aat 
is kaewa to have posses eioa of privileged information and to have 
beoa in tko company of a known foreiga espionage agent, tkare is 
a presumption that tke iaformatioo was passed. Tkis is rsbottakle 
bat ear Supreme Coart oplaiaoe indicate that each a preeamptioa 
weald mot bo permissible boro. Most importaut, ia tits English 
system it Is aot aoosssary to prsmi that aay eme item of iafer m s tio a 
relates to the aatiooal defease sad s sear it y. A good saampl* io tko 
so*csll*d ISIS case ia wkick two Oaford stadsats pahlishod ia tksir 
collage snagaafas a, ISIS, the story of tkeir emper leases ia tke Navy, 
iacladiag ELI NT spsxatlens la the Baltic. The proeeeatioa merely 
testified that tka article ceataiaad informa ti cm wkick tkoy had acquired 
ia their official sendee sad it was, therefore, privileged. After tke 
verdict of guilty, Ike preeecatioo approached the ceert aloae withect 
preeeace of defends ate or defease csoossl aad briefed the eeort cm 
the significaace to tihe Coveramoat of the items of iaformattoa, 
partiemkariy these relating to SUNT, Tkis was ssisly for tko 
parposo of iaformiag tko eoart ia coaaectiom witk tko eeatoace. 

Again wo beliovo sack a krieflag weald be held error wider oar 
system, la tka ear real case af tka RAF officer, Wraight, who 
defected to Raeeia sad Ikes retnrned, a Oeveramoat adtaoes who 
interviewed him for tko oocarity services was allowed to testify 
without publicly identifying himself. His asms was hamded ia 
writing Is the coart. Possibly this could bo dome boro if the 
defense agreed to it, bed it seem# dear it eeeld net bo dome over 
the defease* s objeetiea. 

4. The cloooot we have came yet to the British system is 
the COMINT fteettea of the espionage acts, IP CSC TPS, aad section 
22? of the Atomic Energy Act regarding the communication of 
Restricted Data. Tbesa do aot require proof ef latent to injure 
the United States or aid a foreiga power bat provide the punish- 
ment for the mere disclosure of iaformatioo coming within a 
defined category. The National Aeronautics aad Specs Adminis- 
tration obtained a provision ia seetiea 104 of its act that whoever 
willfully violates aay rsgulafav or erdor of ths Administrator for 
the protection or security of its facilities or equipment shall b# 
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fined Ml miti An $$. 000 «r imprisoned «H mere ttea one 
or feet*. TIMM —Ottoas Mm act ln» thoroughly tested, »4 in 
the Peter sea mm, which wee prosecuted under the COMINT eec* 
tim, we feel that if it had boea vigorously defended instead of a 
guilty plea being entered a conviction might act have been obtained 
due to security limitatloae on the evidence required. 

5. Oa oar boltol aad that of the Department of Justice that 
tits Official Secret# Acts concept would bo rated unconstitutional, 
wo have boon seeking ether moans of improving the protection of 
intelligence information. The first and mast obvisas is to give 
extraterritorial effect to flu existing espionage lam#, which are 
now limited to the United States, its territerioa and p o aise sioes. 
Justice has introduced a Mil for tMs parpooa, aboat which wo have 
some doubts which wa have expressed to Xusttcs. It passed the 
House last year hat it doss not appear to ho moving forward to 
this session. Secondly, wo believe it possible to daftoo a category 
ef information relating to intelligence sources and methods which 
could then be incorporated into a criminal statute similar to fee 
COMINT and Restricted Data statutes. Thirdly, wa propose a 
provision similar to that to the Atomic Energy Act which provides 
for Injunctive action against aay per son who ts ahost to engage to 
a violation of any prevision of existing statute* or rogelattea* or 
orders issued thersoadsr. The Atomic Energy injunction provision 
has act boon tested to fee courts, bat apparently it has beta effec- 
tively wood to stop pub li catio ns which ths Monde energy Commission 
felt confined Restricted Coda* 

t. As a fourth approach wo have boon studying various sec- 
tions for fee control ef information generally, and particularly fee 
sos which makes ft a crime tor an employee who |y virtue at toe 
office galas information which might affect fee market value of 
commodities such as grain, which information by law or by fee 
rale# of hie departmoet ar agency to required to be withheld from 
publication, if he wiUfaUy reveals feat infer mattes to aay poraoa 
net notified to it under each relee or regulation*, ft have drafted 
a prspeeed sectioo which would provide feat whoever being aa 
employes become* pacaoased *f intellig ence which to by law, 
executive order, or fee rules or regulations of fits department 
or agoacy concerned required to bo withhold from release or 
publication, directly or indirectly makes tide intulligeace known 
to any person act ontftlod under ths few or rale# or regulations to 
receive the same, ho fined sr imprisoned or both. It would 
probably bo necessary to provide that such a* individual weald 
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aet be deem »ed of t «MaMn of such ratM «t«»i It ca* be 

ohawa bo lam sa Ufatl taw»t*4|t toroo l> Our Dough* i* Dot 
if ml * stefatO was* Quieted fmiMitttt would be yessibD with- 
out to ftMMilty to pr*v« iufteut to torn* D* UoJted Stmt** or aid 
* fbreiga power or to fosse that Dm iaf or motto* related to Dm 
aatteoai defease aad security. This is o comewhet mow *m sod 
yeses oftay difiieultioo, but It tore wovo ouch * statute it «n!4 
ct least My to ygotort Dose aeyoclally ioasitive projects aad 
orooo Dot raeipinta of isfermettoa tr* ayeeificoily briefed asd 
echos wtedge lit writiog Do loot Dot Dey ora aware Of Do eeasi- 
ttvity at Da igfinmtiot. 

7. Wo boro diieusaed each of toss props sal* «tUi Justice 
sad hose bcea isfermed Dot it dess o«t > t ^ um to toko may acton 
■nM»«o mi tk« gftfti iT ftfji y t oll fy nijifli vkick Oo aeSed obese bos 
•trittf bees lotreduced. Wo oro lefer molly told, however, that 
Justice boo »o ot^ootioo to oor seeMsg to obceie swell logioiotioo SO 
our om. H should be acted that -Do Atomic JKoorgy CommUoios mad 
tko National Aeroaaatic* and Spate Admiaiotrstloo got their speciel 

fimyj frlOO i thrMttk 0WJJI £MKHSl£tfc4M4 ttp "WM jMLitlf Jltf # IddIdLd ^ 

to* Mlfag wtD May other eoyootc. They tit sot, Do# of ora, coot 
within Do juri s di ct i on of Do Justiciary Committees lot Utils attea- 
tioa woo fiooa Door «t Do too of Doir passage. It oro bod oDor 
legialoilea coder coaoidorotlaa too might try o rtottir approach, 
poHbiUrly as wo base -bad as expressiea of istorost from si Isast 
oao ot Do a ialt ift of oor Ss booiatwit f io of Do Arm** Seretcea 
Committee io Do House . AkomtiMy, Do Security Com mitts# of 
mty sugg oot Dot oro yroooat oor siews rogsrdtag possible 
legielatiea to Deo* for duty S* Do various ageusias represented, 
tf toy «fr«i wo should proses* Doy wool* so racoon to and to US3B, 
sad if oor siews were soyyortod there you coaid tabs to problem 
forward oa bobalf of to totdg gwci sasMsoaity, Policy aspect* 
of aeckiog such ieglalaitea will, of course, bo if ooasora to to 
White House. 
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